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SECTION 1: INTRODUCTION
1.1 Background
Section 3 (1) (a) of the Fiscal Responsibility Act (Act or FRA) provides that the fiscal Responsibility Commission (Commission or FRC) shall monitor and enforce the provisions of the Act, and by so doing promote the economic objectives contained in section 16 of the Constitution. The Commission is empowered in section 3 (1) (b) of the Act to disseminate such standard practices including international good practice that will result in greater efficiency in the allocation and management of public expenditure, revenue collection, debt control and transparency in fiscal matters. In addition, Furthermore, in section 3 (1) (d), the Commission is empowered to make rules for carrying out its functions under this Act.
It is imperative to state the constitutional provisions on what amounts to an offence. S.36 (8) and (12) of the Constitution under the right to fair hearing is very clear:
“(8) No person shall be held to be guilty of a criminal offence on account of any act or omission that did not, at the time it took place, constitute such an offence, and no penalty shall be imposed for any criminal offence heavier than the penalty in force at the time the offence was committed.” 
“(12) Subject as otherwise provided by this Constitution, a person shall not be convicted of a criminal offence unless that offence is defined and the penalty therefor is prescribed in a written law, and in this subsection, a written law refers to an Act of the National Assembly or a Law of a State, any subsidiary legislation or instrument under the provisions of a law”. 
From subsection (12), not only laws made by the legislature can create offences but subsidiary legislation or instrument made pursuant to provisions of a substantive law can create offences. This position is affirmed in S.18 (1) of the Interpretation Act[footnoteRef:1] and in ADEBOYE AMUSA V THE STATE LPELR-474 (SC). The case of BEST NJOKU V CHIEF MIKE INHENATU (2008) LPELR-3871 (CA) described the nature of a subsidiary legislation thus: [1:  Cap 123 Laws of the Federation of Nigeria, 2004.] 

“A subsidiary legislation or enactment is one that was subsequently made or enacted under or pursuant to the power conferred by the principal legislation or enactment. It derives its force of efficacy from the principal legislation to which it is therefore secondary or complimentary”
By the authority of OMATSAYE v. FRN (2017) LPELR – 42719 (CA), and other relevant decided cases, the following can be distilled on the qualities of a subsidiary legislation:
· It must be made pursuant to or in the exercise of powers granted by a principal legislation and it must clearly show where the power is derived from.

· It must be made by the appropriate authority recognised in the principal legislation and to which the legislature has granted the power to make a subsidiary legislation.

· A person or authority with delegated power to make a subsidiary legislation cannot delegate such authority unless there is express authorisation in the enabling law - BAMGBOSE V UNIVERSITY OF ILORIN (1990) 10 NWLR (PT.622) 290.

· The subsidiary legislation must have a valid commencement date. The date must not be retroactive.
1.2 Fiscal Responsibility Code of Conduct 
This Fiscal Responsibility Code of Conduct is a product of the review of a number of existing laws, rules and regulations, including existing indexes that have been carried out to benchmark the implementation of good, fit and best practices in fiscal operations. The idea behind this code of conduct is to produce a guide for Nigeria’s fiscal operations that will direct the operators of the fiscal space to align themselves to the provisions of the Act and international best practices.
1.3 Citation
The Code herein prescribed shall hereafter be referred to as the Fiscal Responsibility Code of Conduct 2025.














SECTION 2: FUNDAMENTAL PRINCIPLES
2. Conflict of Interest: Basic Principles 
2.1 Conflict of Interest Related to Duty as Applied to Fiscal Operations 
(1) This section provides for conflict of interest related to duty within the fiscal policy formulation and implementation space. The Constitution of the Federal Republic of Nigeria, 1999 as Amended (Fifth Schedule, Paragraph 1) stipulates that a public officer shall not put himself in a position where his personal interest conflicts with his duties and responsibilities. 
(2) The conduct of all persons involved with the implementation of the Act, whether as an official of the Commission, an MDA, consultant or in any other capacity shall at all times be governed by principles of honesty, accountability, transparency, fairness and equity.
(3) All officers of the Commission, MDAs, consultants or any person acting in any other capacity shall subscribe to an oath as approved by Commission.
 (4) All public officers shall handle duties provided under the Act by:
	
(a) ensuring adequate time for preparing inputs into medium term expenditure frameworks, medium term sector strategies, budgets, budget implementation reports and other documentation required under the Act;
(b) complying with this Act and all derivative regulations.
(5) All public officers involved in the implementation of the Act shall maintain the highest standards of ethics in their relationships with persons real or corporate by developing transparent, honest and professional relationships with such persons. 
(6) Nepotism, any other form of preferential treatment and divided loyalty are prescribed as serious misconduct under Rules 100401 and 100402 of the Federal Public Service Rules and may lead to dismissal from service when investigated and proven.
(7) Budgeting is a public duty and public trust; therefore, every public officer involved directly or indirectly in budgeting and in the implementation of the provisions of the Act shall:
(a) divest himself of any interest or relationships which are actually or potentially inimical or detrimental to the best interest of government and the underlining principles of this Act; and 
(b) not engage or participate in any transaction involving the federal government, its ministries, extra-ministerial departments, corporations where his capacity as public officer is likely to confer any unfair advantage – pecuniary or otherwise on him or any person directly or indirectly related to him.
(8) Any person engaged in the implementation of the Act who has assumed, or is about to assume, a financial or other outside business relationship that might involve a conflict of interest, must immediately declare to the authorities any actual or potential interest.
(9)  Such a declaration shall be given such consideration at the relevant level to avoid the conflict of interest.
(10) A person’s interest conflicts with his duties and responsibilities in every aspect of fiscal operations but more specifically includes:
a) influencing budget decisions for the benefit of the individual, family, relatives, associates, etc., for direct financial gain or to gain other advantages.
b) possessing a direct or indirect interest in or relationship in a budget project or MDA service that is inherently unethical or that may be implied or constructed to be, or make possible personal gain due to the person’s ability to influence dealings;
c) deliberately misrepresents or withholds information to conceal potential conflicts or manipulate budgetary outcomes;
d) creates a source of personal revenue or advantage by using budgetary information available to him as a public officer;
e) undertaking a private agency in any matter connected to the exercise of budgeting duties as a public officer; 
f) including a project and line item that is evidently not within the statutory functions of a particular MDA during the budget preparation process because it is seen as a means of personal gain, money laundering or any other undue advantage;
g) refusal to serve the public interest by making decisions that are not based on objective criteria and in an impartial manner;
h) including projects and programmes in the budget that cannot be justified under national and international sectoral standards and policies; 
i) delaying the budget preparation processes because of anticipated personal gain or for purposes not recognised by law.
j) receiving benefits by taking personal advantage of an opportunity that properly belongs to the MDA represented or the Government;
k) delays budget presentation and approval processes due to inordinate actions and omissions for personal gain;
l) withholding fiscal information and or failure to publish due reports or take steps to diminish fiscal transparency and prevent compliance with S.48 of the Act;
m) places by acts or omissions the MDA represented or the Government in an equivocal, embarrassing or ethically questionable position.
2.1.1 Responsibility and Timing
(1) The conflict of interest scenario applies to all public officers and the responsibility for enforcement is on all Accounting Officers and political heads, the Fiscal Responsibility Commission, Anti-Corruption and Transparency Unit of the MDA and Code of Conduct Bureau.
(2) On-the-process oversight of every aspect of fiscal operations to ensure that there is no form of conflict of interest related to duty of the officers. This equally implies being part of all the fiscal processes and ensuring immediate actions once any form of infractions is observed.
2.1.2 Penalty for Conflict of Interest
(1) Failure to observe the conflict of interest provisions of this Code is a wilful financial misconduct and shall be punishable, depending on the gravity of the misconduct with any or a combination of the following sanctions:
a) dismissal, termination or retirement;
b) reduction in rank;
c) reduction in salary;
d) withholding or deferment of increment;
e) surcharge;
f) suspension;
g) seizure and forfeiture to the State of any property acquired in conflict of interest scenarios.
(2) The sanctions in subsection (1) shall apply after following the disciplinary provisions in the Public Service Rules for the category of staff.
(2) For Ministers and Accounting Officers, the Commission shall conduct investigations and if the official is found to have violated the conflict of interest provisions of this Code, a report shall be made to the President, the leadership of the National Assembly, the Code of Conduct Bureau and any other relevant anti-corruption agency.
(3) Upon prosecution of any person who violates the conflict of interest provisions, the court shall impose the following punishment:
a) a fine of not less than N1,000, 000; 
b) imprisonment for a term not less than two years; or 
c) both fine and imprisonment;
d) full refund (where money is involved)
e) confiscation of assets (where assets are involved) 
2.2 Bribery, Corruption and Abuse of Office – Basic Principles 
The Constitution of the Federal Republic of Nigeria (Fifth Schedule, Paragraph 6) stipulates that:
No person shall offer a public officer any property, gift or benefit of any kind as an inducement or bribe for the granting of any favour or the discharge in his favour of the public officer’s duties.
Section 10 of the ICPC Act, 2000 provides as follows: 
10. "Any person who 
(a) asks for, receives or obtains property or benefits of any kind for himself or any other person; or agrees or attempts to receive or obtain any property or benefit of any kind for himself or any other person; on account of 
(i). anything already done or omitted to be done, or any favour or disfavour already shown to any person, by a public officer in the discharge of his official duties or in relation to any matter connected with the functions, affairs or business of a Government department, public body or other organization or institution in which the public officer is serving as such; or 
(ii). anything to be afterwards done or omitted, or any favour or disfavour to be afterwards shown to any person, by a public officer in the discharge of his official duties or in relation to any such matter as aforesaid, is guilty of an offence of official corruption and shall on conviction be liable to seven years imprisonment.
Soliciting and receiving bribes by public officers in the performance of duties under the Act or a non-public officer offering, giving, inducing a public officer in the performance of duties under the Act is illegal. The items of the bribe could be money, gifts, properties, benefits, favours that are given or done to influence the performance or refraining from performance of fiscal and financial operations under the Act. It is a reward given to pervert the judgment or corrupt the conduct of a public officer.[footnoteRef:2] Furthermore, the items for bribery or corruption will come under the purview of “gratification” as defined in the ICPC Act to mean: [2:  MGBEMENE & ORS V. IG OF POLICE (1963) LPELR-25397(SC), his Lordship, BAIRAMIAN, JSC at PAGE 4 PARAGRAPH A] 

(a) money, donation, gift, loan, fee, reward, valuable security, property of any description whether movable or immovable or any other similar advantage, given or promised to any person with intent to influence such a person in the performance or non-performance of his duties;
(b) any office, dignity, employment, contract of empowerment or service and any agreement to give employment or render services in any capacity;
(c) any payment, release, discharge or liquidation of any loan, obligation or other liability, whether in whole or in part;
(d) any valuable consideration of any kind, any discount, commission, rebate, bonus, deduction or percentage;
(e) any forbearance to demand any money or money’s worth or valuable thing;
(f) any other service or favour of any description, such as protection from any penalty or disability incurred or apprehended or from any action or proceedings of a disciplinary, civil or criminal nature, whether or not already instituted, and including the exercise or the forbearance from the exercise of any rights or any official power or duty; and
(g) any offer, undertaking or promises, whether conditional or unconditional, of any gratification within the meaning of any of the preceding paragraphs (a) to (f);[footnoteRef:3] [3:  See the Interpretative S.2 of the ICPC Act.] 

Furthermore, the ICPC Act provides in section 8 in relation to corruption as follows:
8.-(1) any person who corruptly
(a) asks for, receives or obtains any property or benefit of any kind for himself or for any other person; or
(b) agrees or attempts to receive or obtain any property or benefit of any kind for himself or for any other person, on account of-
(i) anything already done or omitted to be done, or for any favour or disfavor already shown to any person by himself in the discharge of his official duties or in relation to any matter connected with the functions, affairs or business of a government department, or corporate body or other organization or institution in which he is serving as an official; or
(ii) anything to be afterwards done or omitted to be done or favour or disfavor to be afterwards shown to any person, by himself in the discharge of his official duties or in relation to any such matter as aforesaid, is guilty of an offence of official Corruption and is liable to imprisonment for seven (7) years.
Corruption distorts the budget preparation process, increases project costs, makes planning ineffective and inefficient, etc. It entails conduct that might or affect the honest and impartial exercise of a duty; encompassing a vicious and fraudulent intention to evade the prohibitions of the law; something against or forbidden by law; moral turpitude or exactly opposite of honesty involving intentional disregard of law from purely improper motives.[footnoteRef:4] Bribery, corruption, embezzlement are prescribed as serious misconduct under Rules 100401 and 100402 of the Federal Public Service Rules and they may lead to dismissal from service when investigated and proven. Rule 100436 of the Federal Public Service Rules states that: [4:  NWOBIKE v. FRN; (2021) LPELR-56670(SC) ] 

In order to improve Public Service Management and to enhance accountability and transparency, no officer shall receive any bribe or engage in corrupt practices.
In the Code of Conduct for Public Officers (5th Schedule of the Constitution), it is stated under Abuse of Powers”:
A public officer shall not do or direct to be done, in abuse of his office, any arbitrary act prejudicial to the rights of any other person knowing that such act is unlawful or contrary to any government policy.
Abuse of office (power) within the context of the Act is articulated as the use of fiscal and financial power to achieve ends other than those for which power was granted, for example gain, to show undue favour to another or to exact vengeance on an opponent.[footnoteRef:5] It is about the misuse of power through unethical or illegal actions that exploit, manipulate, or mistreat individuals or groups with less power. Abuse of power is critically linked to bribery, corruption and conflict of interest scenarios. [5:  FUT MINNA & ORS v OKOLI,  (2011) LPELR-9053(CA); OFFOBOCHE v. OGOJA LG & ANOR, (2001) LPELR-2265(SC)] 

Allied to the rule against bribery, corruption and abuse of office is the rule on acceptance of gifts. The Federal Public Service Rules 100433 states:
No officer or his family shall accept gifts or presents whether in the form of money or otherwise, from any person in recognition or anticipation of service rendered or to be rendered by virtue of his official position.
However, this excludes small personal gifts exchanged between colleagues and friends.
The prohibitions for bribery include the following:
a) MDA personnel asking for monetary, material benefits or non-material benefits from individuals and groups as a precondition for including specific line items that will impact on the lives of the individuals and groups in the budget of the MDA or accepting  benefits from individuals and groups on account of having included such line items in the MDA budgets during the budget preparation process;
b) Budget Office personnel asking for monetary, material benefits, inducement and non-material benefits from  MDAs as a precondition for increasing  budget ceilings or including specific line items in the budgets of the MDAs or accepting monetary or material benefits from the MDAs on account of having increased their budget ceilings or included such specific line items during the budget preparation process;
c) Bribes to influence the granting of tax waivers in tax expenditures;
d) MDAs inflating budget estimates to accommodate kickbacks;
e) Kickbacks in the public procurement process.
The prohibitions for corruption include the following:
a) deliberate misallocation of resources and skewed priorities in budget preparation at the MDA level;
b) undue and preferential treatment for certain groups, areas and geographies;
c) increased cost allocation to projects beyond their normal market value;
d) construction and preliminary budgetary votes for completed projects;
e) creating fictitious and nebulous projects to divert public funds;
f) allocations of projects and programmes better handled by MDAs to Service Wide Votes;
g) With the exception of constituency projects, members of National Assembly inserting new projects or padding the votes of the executive budget.
2.2.1 Responsibility and Timing
(1) The bribery and corruption scenario apply to all public officers who implement provisions of the Act and the responsibility for enforcement is on all political Heads and Accounting Officers, the Fiscal Responsibility Commission, Anti-Corruption and Transparency Unit of the MDA and Code of Conduct Bureau.
(2) On-the-process oversight of every aspect of fiscal operations to ensure that there is no form of bribery related to the duty of public officers. This applies to all aspects of fiscal processes and ensuring immediate actions once any form of infractions is observed.
2.2.2 Penalty for Bribery
(1) Any violation of the bribery provisions of this Code is a wilful misconduct and shall be punishable, depending on the gravity of the misconduct with any of the following sanctions:
a) dismissal, termination or retirement;
b) reduction in rank;
c) reduction in salary;
d) withholding or deferment of increment
e) surcharge
f) suspension
g) full refund to the treasury (where money is involved)
h) confiscation of assets (where assets are involved)

(2) The sanctions shall apply after following the disciplinary provisions in the Public Service Rules for the category of staff.
(3) For Ministers and Accounting Officers, the Commission shall conduct investigations and if the official is found to have violated the conflict of interest provisions of this Code, a report shall be made to the President, the leadership of the National Assembly, the Code of Conduct Bureau and any other relevant anti-corruption agency.
(4) Upon prosecution by the appropriate authority of any person who violates the bribery provisions of the Code, the Court shall impose the punishment prescribed in the Independent Corrupt Practices and Other Offences Commission Act or any other applicable law.
2.2.4 Penalty for Corruption
(1) Failure to observe the corruption provisions of this Code is a wilful financial misconduct and shall be punishable, depending on the gravity of the misconduct with any of the following sanctions:
a) dismissal, termination or retirement;
b) reduction in rank;
c) reduction in salary;
d) withholding or deferment of increment
e) surcharge
f) suspension
g) full refund (where money is involved
h) confiscation of assets (where assets are involved)
(2) The sanctions shall apply after following the disciplinary provisions in the Public Service Rules for the category of staff.
(3) For Ministers and Accounting Officers, the Commission shall conduct investigations and if the official is found to have violated the conflict of interest provisions of this Code, a report shall be made to the President, the leadership of the National Assembly, the Code of Conduct Bureau and any other relevant anti-corruption agency.
(4) Upon prosecution by the appropriate authority of any person who violates the corruption provisions of the Code, the Court shall impose the punishment prescribed in the Independent Corrupt Practices and Other Offences Commission Act or any other applicable law.
2.3 Annual Reports of the Commission: Basic Principles
By S.10 of the Act, it is provided:
The Commission shall prepare and submit to the National Assembly not later than 30th June in each financial year, a report of its activities including all cases of contravention investigated during the preceding financial year, and shall include in the report a copy of its audited accounts for the preceding financial year 
The annual report of the Commission provides an opportunity to account for the implementation of the Act by public officers and other stakeholders. The annual report shall contain details of all cases investigated and the findings as well as the audited accounts of the Commission. It shall review the implementation and compliance with every section of the Act, the strengths, weaknesses, opportunities and threats and recommendations for improved compliance.  It shall give special prominence to violations of the Act, especially in circumstances where public remedies are not available against the persons and institutions that violated the Act.
2.3.1 Responsibility and Timeline
The Accounting Officer of the Commission, being the chairman is responsible for the compilation and publication of the report and its dissemination in a multi-media manner including publication on the website of the Commission as well as sending same to the National Assembly. 
2.3.2 Enforcement 
The Commission shall also report its inability to perform any of its duties within the year and the reasons or circumstances surrounding such inability to perform those duties.





SECTION THREE: THE PRINCIPLES OF FISCAL FORECASTING AND BUDGETING
3.1 Preparation of the Medium Term Expenditure Framework (MTEF)- Basic Principles
Section 11 (1) (a) and (b) of the Act states that the Federal Government after consultation with the States shall not later than six months from the commencement of this Act, cause to be prepared and laid before the National Assembly, for their consideration a Medium-Term Expenditure Framework for the next three financial years; and thereafter, not later than four months before the commencement of the next financial year, cause to be prepared a Medium-Term Expenditure Framework for the next three financial years. This document shall be prepared in consultation with relevant stakeholders within the macroeconomic and fiscal policy space.
By S.11 (3) of the Act, a good MTEF document shall contain these five major components of:
a) Macroeconomic Framework that sets out the macroeconomic projections for the next three financial years, the underlying assumptions for those projections and an evaluation and analysis of the macroeconomic projection for the preceding three financial years.
b) A Fiscal Strategy Paper setting out – 

(i) the Federal Government’s medium-term financial objectives; 

(ii) the policies of the Federal Government for the medium-term relating to taxation, recurrent (non-debt) expenditure, debt expenditure, capital expenditure, borrowings and other liabilities, lending and investment; 

(iii) the strategic, economic, social and developmental priorities of the Federal Government for the next three financial years; 

(iv) an explanation of how the financial objectives, strategic, economic, social and developmental priorities and fiscal measures set out pursuant to sub-paragraphs (i), (ii) and (iii) of this paragraph relate to the economic objectives set out in section 16 of the Constitution.

c)  an Expenditure and Revenue Framework setting out-
(i) estimates of aggregate revenues for the Federation for each financial year in the next three financial years, based on the predetermined Commodity Reference Price adopted and tax revenue projections;

(ii) aggregate expenditure projection for the Federation for each financial year in the next three financial years, 

(iii) aggregate tax expenditure floor for the Federation for each financial year in the next three financial years,

(iv) minimum capital expenditure floor for the Federation for each financial year in the next three years;

Provided that, the estimates and expenditures provided under paragraph (c) of this subsection shall be-
(i) based on reliable and consistent data certified in accordance with section 13(2) (b) of this Act,

(ii) targeted at achieving the macro-economic projection set out in subsection (3) (a) of this section,

(iii) consistent with and derive from the underlying assumptions contained in the macro-economic framework, the objectives, policies, strategic priorities and explanations in the Fiscal Strategy paper;

d) a Consolidated Debt Statement setting out and describing the fiscal significance of the debt liability of the Federal Government and measures to reduce any such liability; and 

e) a statement describing the nature and fiscal significance of contingent liabilities and quasi-fiscal activities and measures to offset the crystallization of such liabilities.

The following will constitute violations of the provisions on the MTEF:
a) preparation of revenue forecasts on the basis of data not supported by evidence;
b) preparation of Debt Sustainability Analysis to inform the Consolidated Debt Statement with data not based on evidence or unduly and overtly optimistic best-case scenarios;
c) failure to hold public consultations on the draft MTEF; 
d) failure to disclose the nature and fiscal significance of contingent liabilities and quasi-fiscal activities and measures to offset the crystallization of such liabilities;
e) failure to present a detailed Tax Expenditure Statement;
f) late preparation of MTEF;
g) late endorsement or approval of the MTEF;
3.1.1 Responsibility and Timing
Section 13 of the FRA makes it clear that it is the responsibility of the Minister (in this case, Minister of Budget and Economic Planning) to prepare the MTEF within the stipulated timeline. Therefore, to be specific, the agency charged with the responsibility of preparing the MTEF is:
a) Federal Ministry of Budget and Economic Planning which is charged with the coordination of fiscal policy formulation in the country.
By S.14 of the Act:
(1) The Minister shall before the end of the second quarter of each financial year, present the Medium-Term Expenditure Framework to the Federal Executive Council for consideration and endorsement.

(2) The Medium-Term Expenditure Framework as endorsed by the Federal Executive Council shall take effect upon approval by a resolution of each house of the National Assembly.
Section 11 (1) (b) provides that the MTEF document, which serves as a basis for the preparation of the annual budget shall be prepared not later than four months before the commencement of the next fiscal year. Precisely, this implies that the MTEF should be prepared on or before the end of August. However, Section 14 (1) more pointedly provides that the Minister shall before the end of the second quarter of each financial year (i.e. end of June of every year), present the Medium-Term Expenditure Framework to the Federal Executive Council for consideration and endorsement.
[bookmark: _Hlk202003859]The implication is that preparing the MTEF document before the end of June is the fit and good practice scenario considering that after endorsement of the Federal Executive Council, it needs the approval of the National Assembly. The National Assembly proceeds on annual vacation in mid to late July each year to return in September of the year. Therefore, the MTEF should be sent to NASS in late June or early July for approval before their annual vacation.  This time frame facilitates the budget preparation process in the executive and ensures that the Executive Budget will be ready for presentation to the National Assembly as soon as it reconvenes from the annual vacation. The President of the Federal Republic of Nigeria, on the other hand has the responsibility of presenting the Federal Executive Council endorsed MTEF document to the National Assembly for legislative approval.
The difference between the executive and legislative stages should be noted vis - consideration and endorsement in the executive and approval in the legislature. Endorsement is used in the sense of formal support and buy-in by the entire Federal Executive Council while approval is about compliance with the law considering that the power of appropriation belongs to the legislature. 
By S.15 of the Act, the Medium-Term Expenditure Framework as approved by the National Assembly shall be published in the Gazette.

3.1.2 Penalty for Failure
(1) Failure to observe the provisions of this Code shall be punishable, depending on the gravity of the misconduct with any of the following sanctions:
a) dismissal, termination or retirement;
b) reduction in rank;
c) reduction in salary;
d) withholding or deferment of increment
e) surcharge
f) suspension
g) full refund (where money is involved
h) confiscation of assets (where assets are involved)
(2) The sanctions shall apply after following the disciplinary provisions in the Public Service Rules for the category of staff.
(3) For Ministers and Accounting Officers, the Commission shall conduct investigations and if the official is found to have violated the relevant provisions of this Code, a report shall be made to the President and the leadership of the National Assembly.
(4) In the event an offence is disclosed by the investigation, the Commission shall forward the report of the investigation to the relevant anti-corruption or other law enforcement agency.  
3.2 Budgetary Planning of Corporations and Other Related Agencies
3.2.1 S.21: Preparation of estimates of revenue and expenditure by corporations, etc
(1)	 The Government corporations and agencies and government owned companies listed in the Schedule to this Act (in this Act referred to as “the Corporations”) shall, not later than 6 months from the commencement of this Act and for every three financial years thereafter and not later than the end of the second quarter of every year, cause to be prepared and submitted to the Minister their Schedule estimates of revenue and expenditure for the next three financial years.

(2)	Each of the bodies referred to in subsection (1) of this section shall submit to the Minister not later than the end of August in each financial year-
(a)	an annual budget derived from the estimates submitted in pursuance of subsection (1) of this section; and
(b)	projected operating surplus which shall be prepared in line with acceptable accounting practices.
(3) The Minister shall cause the estimates submitted in pursuance of subsection (2) of this section to be attached as part of the draft Appropriation Bill to be submitted to the National Assembly.
The Act provides for the regulation, supervision and oversight over the budgeting process of government corporations. The executive plays a role through the Minister while the National Assembly exercises legislative powers.  
3.2.2 Responsibility and Timing
In accordance with Regulation 112 of the Federal Financial Regulations, 2009, the Accounting Officer of government corporations and scheduled agencies is responsible for ensuring the preparation of the estimates of revenue and expenditure, the annual budget derived from the estimates and the projected operating surplus prepared in line with acceptable accounting practices.
It is the duty of the Minister of Finance to ensure that the estimates are submitted as part of draft Appropriation Bill to National Assembly. This is to be done “..for every three financial years thereafter and not later than the end of the second quarter of every year”. This is to be done before the end of June in each year.
3.2.3 Penalty for Failure
(1) A violation of this section shall be deemed to be a flagrant abuse of extant fiscal rules and the Commission shall conduct investigations and if the official is found to have violated the relevant provisions of this Code, a report shall be made to the President and the leadership of the National Assembly.
(2) In the event an offence is disclosed by the investigation, the Commission shall forward the report of the investigation to the relevant anti-corruption or other law enforcement agency.  
3.3 S.22: Operating surplus and general reserve fund.
(1) Notwithstanding the provisions of any written law governing the corporation, each corporation shall establish a general reserve fund and shall allocate thereto at the end of each financial year, one-fifth of its operating surplus for the year.

(2) The balance of the operating surplus shall be paid to the Consolidated Revenue Fund of the Federal Government, not later than one month following the statutory dead line for publishing each corporation’s accounts.
3.3.1 S.23 Classification of corporation operating surplus
(1)	The Corporation’s surplus shall be classified as a Federal Treasury Revenue.

(2)	Where a corporation’s result is in deficit, the deficit shall be classified as the corporation’s loss for the fiscal year.
(3)	Each corporation shall, not later than three months after the end of its financial year, cause to be prepared and published its audited financial reports in accordance with such rules as may be prescribed from time to time.
Subsection 3 emphasises accountability and transparency by requiring accounts to be audited and published within three months of the end of the corporation’s financial year.
3.3.2 S.24: Cessation of application of Part IV
The provisions of section 21, 22 and 23 shall cease to apply to any of the corporations from the date of its privatization.


3.3.3 Responsibility and Timing
(1) In accordance with Regulation 112 of the Federal Financial Regulations, 2009, the Accounting Officer of government corporations and scheduled agencies is responsible for establishing the general reserve fund and remitting the operating surplus to Consolidated Revenue Fund of the Federal Government. The operating surplus shall be calculated in accordance with the Operating Surplus Template prepared by the Fiscal Responsibility Commission and extant provisions of the Act. The Accounting Officer is also responsible for the preparation and publication of audited financial reports.
(2) Considering the enactment of the Act in 2007, each corporation or scheduled agency should have established the general reserve fund. However, newly scheduled agencies should establish the fund within three months of being scheduled.
(3) The preparation and publication of the audited accounts is within three months after the end after the end of the financial year.
3.3.4 Penalty for Failure
(1) A violation of this section shall be deemed to be a flagrant abuse of extant fiscal rules and the Commission shall conduct investigations and if a prima facie case is established submit the report to the President, National Assembly and relevant anti- corruption agencies.
3.4 Tax Expenditure: Basic Principles
S.28 of the Act provides as follows on tax expenditure:

(1) Any proposed tax expenditure shall be accompanied by an evaluation of its budgetary and financial implications in the year it becomes effective and in the three subsequent years, and shall only be approved by the Minister, if it does not adversely impair the revenue estimates in the annual budget or if it is accompanied by countervailing measures during the period mentioned in this subsection through revenue increasing measures such as tax rate raises and expansion of the tax base.

(2) The provision of this section shall not apply to-
(a)	change in the rates of the taxes mentioned in section 163 of the Constitution; and

(b)	debt cancellation in an amount lower than the cost of collection.
Tax expenditures are tax waivers which are equivalents of appropriating resources for the use of a class of taxpayers. Approval of tax expenditures must be done in a way and manner that does not negatively affect the revenues available to the Federal Government and where it may affect the revenues, countervailing measures should be proposed. The proposal should be accompanied by an evaluation of its budgetary and financial implications in the year it comes into force and in three subsequent years. It should also include the benefits derivable to Federal Government through the tax waiver.
3.4.1 Responsibilities and Timeline
The power of initiation and approval of tax expenditures belongs to the Minister of Finance or any other authority under relevant laws. However, tax rate raises can only be approved by the legislature through amendments of existing law or enactment of new law. Fit and good practice demands the compilation of proposals for tax expenditure as part of the revenue and expenditure statement of the MTEF to enable the legislature consider and approve of same through the MTEF. This provides the opportunity for a proper review of the budgetary and financial implications of the proposal as well as the proposed countervailing measures.
The Tax Expenditure Statement should be part of the MTEF documents submitted by the President for legislative approval in July of every year in accordance with S.11 (3) (c) (iii) of the Act: “aggregate tax expenditure floor for the Federation for each financial year in the next three financial years”. The approved revenue and expenditure framework of the MTEF guides the revenue and expenditure framework of the budget.
3.4.2 Penalty 
A violation of this section shall be deemed to be a flagrant abuse of extant fiscal rules and the Commission shall conduct investigations and if a prima facie case is established submit the report to the President, National Assembly and relevant anti- corruption agencies.















SECTION FOUR: ANNUAL BUDGET
4.1 Aggregate Expenditure Ceiling
S.12 on Aggregate Expenditure Ceiling provides:
(1) Aggregate expenditure and the aggregate amount appropriated by the National Assembly for each financial year shall not be more than the estimated aggregate revenue plus a deficit, not exceeding three percent of the estimated Gross Domestic Product or any sustainable percentage as may be determined by the National Assembly for each financial year.
(2): Aggregate expenditure for a financial year may exceed the ceiling imposed by the provisions of subsection (1) if, in the opinion of the President, as may be published in the Official Gazette of the Government of the Federation, or official directives or orders by the President, or through an Appropriation Act, virement or other Money Act pursuant to sections 59 or 306 of the Constitution of the Federal Republic of Nigeria, 1999:
a. The Federation, or any part thereof, is at war;
b. The Federation is in imminent danger of invasion or involvement in a state of war;
c. There is actual breakdown of public order and public safety in the Federation or any part thereof to such extent as to require extraordinary measures to restore peace and security;
d. There is clear and present danger of an actual breakdown of public order and public safety in the Federation or any part thereof requiring extraordinary measures to avert such danger;
e. There is occurrence or imminent danger, or the occurrence of any pandemic or disaster or such other natural calamity, affecting the community or a section of the community in the Federation; or
f. There is any other public danger which clearly constitutes a threat to the existence of the Federation.

The golden rule in deficit management is three percent of GDP ceiling but the proviso in subsection (2) has watered it down to a great extent.
4.1.2 Responsibility and Timing
It is the responsibility of the Ministry of Budget and Economic Planning, Budget Office of the Federation and the President in preparing and presenting the Annual Budget to ensure that the aggregate expenditure ceiling rule is respected. The National Assembly has a responsibility in the budget approval process to ensure respect to the aggregate expenditure ceiling rule.
4.1.3 Enforcement 
A violation of this section shall be deemed to be a flagrant abuse of extant fiscal rules and the Commission shall conduct investigations and if a prima facie case is established submit the report to the President and the National Assembly.

4.2 Preparation of the Budget - Basic Principles
Preparation of the annual budget is based on evidential consultation with relevant stakeholders in the sectors and the MTEF/MTSS. Section 81 (1) of the 1999 Constitution requires that the President shall cause to be prepared and laid before each House of the National Assembly at any time in each financial year estimates of the revenues and expenditure of the Federation for the next following financial year. The Annual Executive Budget is therefore this estimate of the revenues and expenditures of the Federation for the next financial year. By subsection (2) of S.81 of the Constitution:
(2) The heads of expenditure contained in the estimates (other than expenditure charged upon the Consolidated Revenue Fund of the Federation by this Constitution) shall be included in a bill, to be known as an Appropriation Bill, providing for the issue from the Consolidated Revenue Fund of the sums necessary to meet that expenditure and the appropriation of those sums for the purposes specified therein.
Based on international standards, the preparation of the annual budget should follow a bottom-top approach upon receipt of the budget call circular. The budget call circular guided by the MTEF stipulates the fiscal policy focus of the administration for the next fiscal year and allocates financial resources (that is, budget ceilings) to the relevant MDAs. It is the budget ceilings given to the MDAs that will inform their internal allocation of financial resources to their various needs and goals according to the priorities of the MDAs. However, to come up with those priorities, every MDA shall engage with relevant stakeholders within their sector in order to determine areas of greatest priorities. Financial resources should not be allocated according to the whims and caprices of the heads of the MDAs.
The prohibitions on MDA level budget preparation include the following:
a) deliberate misallocation of resources and skewed priorities in budget preparation;
b) undue and preferential treatment for certain groups, areas and geographies;
c) increased cost allocation to projects beyond their normal market value;
d) construction and preliminary budgetary votes for completed projects;
e) duplication of projects;
f) creating fictitious and nebulous projects to divert public funds;
g) undue allocations to administrative capital;
h) misclassification of expenditure between recurrent and capital votes;
i) budgeting for ghost workers and padding the payroll;
j) allocation of votes to programmes and agencies not established by law;
k) allocating votes to physical capital projects without location;
l) repetitive use of jargons and allocation to loose and nebulous projects deploying words such as “empowerment”, “capacity building”, etc;
m) deliberate delays in completing budgetary assignments within the approved timeframe


4.2.1 Responsibility and Timing
The provisions above show that there are three main aspects of preparation of the Annual Budget – circulation of Budget Call Circular; Preparation of MDAs’ budgets based on priorities and the budget ceilings given in the Budget Call Circular; and collation of all the MDAs’ budgets to form the budget of the Federal Government of Nigeria.
Each of the three main aspects is a responsibility of certain MDAs as listed below:
i) The preparation and circulation of Budget Call Circular shall be the joint responsibility of the Budget Office of the Federation and the Federal Ministry of Budget and Economic Planning in order to ensure that the budget ceilings being allocated to the MDAs agree with the overall fiscal policy focus of the administration as enshrined in the Medium Term Expenditure Framework (MTEF). The BOF sets the criteria and targets for the preparation of the annual budgets of public institutions of the Federal Government;

ii) The preparation of MDAs’ budgets based on priorities and the budget ceilings given in the Budget Call Circular shall be the responsibility of each MDA. This shall be done with consultation with relevant stakeholders within the sector in order to ensure that financial resources are allocated to areas of great need in fulfilment of high-level national policies and priorities; 

iii) The collation of all the MDAs’ budgets to form the budget of the Federal Government of Nigeria shall be the responsibility of the Budget Office of the Federation in conjunction with the Federal Ministry of Budget and Economic Planning. It is within this collation process that MDAs convince the BOF and FMBEP of every singular line item included in the budget and the amount allocated to it.
The preparation of the budget should follow a timeline. The essence of providing a timeline is to ensure that the President will be able to have a comprehensive annual budget that will be laid on the floor of the National Assembly as stipulated in Section 81 of the Constitution of the Federal Republic of Nigeria 1999 (as amended). However, S.81 did not set a timeframe as it used the words: “at any time in each financial year”. The timeframe deducible from the provisions of the FRA is as follows:
i) The Budget Call Circular shall be prepared and circulated by the Budget Office of the Federation upon the legislative approval of the MTEF in the third week of July. 
ii) The preparation of MDAs’ budgets based on priorities and the budget ceilings given to them in the Budget Call Circular and based on consultation with relevant stakeholders within the sectors shall be done from the third week of July to the end of the second week of August.
iii) The collation of all the MDAs’ budgets and budget defence sessions between MDAs and the BOF, to form the draft budget of the Federal Government of Nigeria shall be done and concluded from the third week of August to the second week of September.
4.2.2 Penalty for Failure
(1) The general penalty prescribed in the Chapter 10, Sections 2 and 7 of the Public Service Rules shall be applicable to public officers including: 
Rule 100208: 	Termination for inefficiency leading to MDAs missing budget preparation timelines or engaging in any of the prohibited MDA activities;
Rule 100301: 	Scandalous conduct such as deliberate delay in treating official records leading to MDAs missing budget preparation timelines;
Rule 100402: 	Bribery, corruption, embezzlement, nepotism or any other preferential treatment; aiding and abetting payroll fraud. Also, sabotage, being the deliberate act of disrupting the budgeting process.
Rule 100403: 	Disciplinary procedure for serious misconduct shall be strictly in accordance with Rules 100302 to 100306.
(2) This is an extract from a list of disciplinary measures that can be applied as prescribed in Sub-section 100801 of the Public Service Rules:
a) dismissal, termination or retirement;
b) reduction in rank;
c) reduction in salary;
d) withholding or deferment of increment
e) sack by the President in the case of Minister for inefficiency leading to distortion in government economic policies.
(3) In the event the Minister or Accounting Officer is involved in the violation, the Commission shall conduct investigations and if a prima facie case is established submit the report to the President, National Assembly and or any relevant anti- corruption agencies.
4.3 Presentation of the Budget: Basic Principles
The presentation of the completed Annual Budget, with all the necessary appendixes shall be in three phases:
a) Presentation of the draft budget to the Federal Executive Council for executive ratification;
b) Presentation of the draft budget to the general public for public consultation and inputs based on not just the budget, but also on the necessary appendixes that accompany the draft budget.
c) Presentation of the draft budget to the National Assembly as Appropriation Bill which shall be considered by the both chambers of the National Assembly before approval.

Section 19 (a), (b), (c), (d), (e) and (f) of the FRA 2007 stipulates that the following are necessary appendixes that shall accompany the presentation of the annual budgets: 

a) A copy of the underlying revenue and expenditure profile for the next two financial years;

b) A report setting out actual and budgeted revenue and expenditure and detailed analysis of the performance of the budget for the last 18 months (that is, full year actual budget performance of the previous year and half year actual budget performance of the current fiscal year);
c) A revenue framework broken down into monthly collection targets prepared on the basis of the predetermined reference commodity price as contained in the MTEF document;
d) Measures on cost, cost control and evaluation of results of programmes financed with budgetary resources. Measures on cost control positions the issue of spending efficiency and value for money on the front burner of budgetary planning. The evaluation is not just about reporting on capital budget implementation - award of contracts, completion of structures and expenditure on goods and services. It is about outcomes, for instance, how public expenditure on health has facilitated the reduction of maternal and child mortality and morbidity and how basic education spending has improved enrolment and learning outcomes.
e) A Fiscal Target Appendix derived from the underlying MTEF document setting out the target inflation rate, target fiscal account balances, and any other developmental target deemed appropriate; and
f) Fiscal Risk Appendix evaluating the fiscal and other related risks to the annual budget and specifying measures to be taken to offset the occurrence of such risks. The Fiscal Risk Appendix identifies risks that could affect budget projections, implementation and the realisation of budget objectives and goals. It analyses them and prepares a mitigation plan. Risks could be adverse geopolitical events, macroeconomic shocks, commodity price shocks, natural disaster, crystallisation of contingent liabilities, etc.
The budget must be presented after preparation, in such a way and manner and at such a time, to ensure that it would have been approved by the legislature and assented to by the President on or before December 31 of every year.
4.3.1 Responsibility and Timing
Each of the three phases of the presentation of the budget is a responsibility of the institutions identified below:
a) Presentation of the draft budget to the Federal Executive Council for executive ratification is the responsibility of the Minister of Budget and Economic Planning with support from the Director General of the Budget Office of the Federation;

b) The Budget Office of the Federation/Ministry of Budget and Economic Planning shall be in charge of ensuring the presentation of the draft budget to the general public for public consultation and harvesting of inputs based on not just the budget, but also on the necessary appendixes that accompany the draft budget.

c) It is the responsibility of the President of the Federal Republic of Nigeria to present the draft budget to the National Assembly as Appropriation Bill which shall be considered by both chambers of the National Assembly before passage into law.

According to Section 81 (1) of the Constitution, the President shall cause to be prepared and laid before each House of the National Assembly at any time in each financial year estimates of the revenues and expenditure of the federal government for the next following financial year. The Constitution therefore did not prescribe a timeframe.
[bookmark: _Hlk202003810]The following timelines shall apply:
a) Presentation of the draft budget to the Federal Executive Council for executive modifications and endorsement shall take place not later than the third week of September.

b) Presentation of the draft budget and the necessary appendixes that accompany the draft budget to the general public for public consultation and general inputs shall take place within the last week of September of the current year for the following year’s budget.

c) Presentation of the draft budget to the National Assembly as Appropriation Bill which shall be considered by both chambers of the National Assembly shall take place on or before the second week of October of the current year for the following year’s budget.

4.3.2 Enforcement
In the event there is a default in presentations and timelines, the Commission shall conduct investigations and document the defaults and submit the report to the President, National Assembly and in the event an offence is disclosed, to any relevant anti-corruption agency.
4.4 Approval of the Budget: Basic Principles
By Sections 58 and 59, 80 and 81 of the Constitution, the National Assembly has the power of Appropriation. It is through the reception, review, approval and passage of the prepared budget that the National Assembly exercises the appropriation powers.
This process involves receiving the appropriation bill with its accompanying appendixes, studying and reviewing the documents, having interactions with the MDAs for defence of budget line items in line with their overall and specific objectives, conducting public hearing on the document, making adjustments where necessary and passing into law the finalised document. 

4.4.1 Responsibility and Timing
Given the activities mentioned above, the following institutions shall be responsible for the approval of the budget:
a) The Joint Session of the National Assembly (House of Representatives and the Senate) shall receive the budget when being presented by the President.
b) Each House of the National Assembly shall distribute the budget details to relevant committees for detailed scrutiny and interactions with the relevant MDAs.
c) The National Assembly shall conduct public hearing (being coordinated by the Joint Committee on Finance).
d) Each House of the National Assembly shall pass the Appropriation Bill giving details of changes made and the reasons for the changes. The Senate and the House of Representatives shall harmonise their respective positions. 
e) It is the President’s responsibility to assent to the passed Appropriation Bill in order to make it an enforceable Act of the National Assembly.
The National Assembly shall consider and approve the budget on or before the 15th of December of each year and forward same to the President for assent. In the event the President declines assent and sends the budget back to the National Assembly for further consideration, such consideration shall be concluded before the 31st of December to enable the President give assent for the bill to become law.
4.4.2 Enforcement 
In accordance with S.60 of the Constitution, the National Assembly regulates its own procedure and there are existing regulations, rules and mechanisms for budget consideration and approval in the National Assembly.















SECTION FIVE: BUDGETARY EXECUTION AND ACHIEVEMENT OF TARGETS
5.1 Annual Cash Plan: Basic Principles
Section 25 of the Act provide as follows:
25. (1)	The Federal Government shall cause to be drawn up in each financial year, an Annual Cash Plan which shall be prepared by the office of the Accountant-General of the Federation.

(2)	The Annual Cash Plan shall be prepared in advance of the financial year setting out projected monthly cash flows and shall be revised periodically to reflect actual cash flows.
The preparation of the Annual Cash Plan should benefit from some of the documents required to accompany the annual budget to the legislature in S.19 of the Act and these include:  
· Underlying Revenue Profile for the next two years; and 

· Revenue Framework broken down into monthly collection targets prepared on the basis of the predetermined reference commodity price as contained in Medium Term Expenditure Framework.
The Annual Cash Plan has the following objectives:[footnoteRef:6] [6:  IMF Guidelines for Public Expenditure Management; https://www.imf.org/external/pubs /ft/ expend/guide5.htm] 

· Ensure that expenditures are smoothly financed during the year, so as to minimize borrowing costs; 

· Enable the initial budget policy targets, especially the surplus or deficit, to be met; and 

· Contribute to the smooth implementation of both fiscal and monetary policy. 
An effective Cash Planning and Management System should:[footnoteRef:7]  [7:  IMF, supra.] 

· Recognize the time value and the opportunity cost of cash;
 
· Enable line ministries to plan expenditure effectively; 

· Be forward-looking - anticipating macroeconomic developments while accommodating significant economic changes and minimizing the adverse effects on budget execution; 

· Be responsive to the cash needs of line ministries; 

· Be comprehensive, covering all inflows of cash resources; and 

· Plan for the liquidation of both short- and long-term cash liabilities. 
With the provisions of the S.25, the Annual Cash Plan shows the monthly revenues from all the applicable revenue sources and matches monthly expenditures to available funds in order to avoid unnecessary fiscal deficits that could lead to avoidable fiscal debts. To ensure that the Annual Cash Plan reflects current realities, it is to be updated and revised from time to time as new fiscal circumstances emerge. That way, any shortfalls in the previous projections will be filled up in the current/revised projections.
5.1.1 Responsibilities and Timeline 
The Accountant General shall liaise with relevant revenue generating agencies to ensure the accuracy and comprehensiveness of the Annual Cash Plan. The Accountant General will request the revenue generating agencies to provide a realistic forecast in accordance with the approved fiscal framework of the extant MTEF. The Accountant General will collate the submissions of the revenue generating agencies/MDAs and produce the Annual Cash Plan. 
The process should start in November and be completed before the end of the second week of December every year.
The approved Annual Cash Plan shall be made available to all MDAs and published on the website of the Accountant General of the Federation within forty-eight hours of its approval.
5.1.2 Enforcement
Upon a default or violation of this section, the Commission shall conduct investigations and if a prima facie case is established, submit the report to the President and the National Assembly.
5.2 Budget Disbursement Schedule: Basic Principles
Section 26 of the Act provide as follows:
26. The Minister, shall within 30 days of the enactment of the Appropriation Act, prepare and publish a Disbursement Schedule derived from the Annual Cash Plan for the purposes of implementing the Appropriation Act. 
The Budget Disbursement Schedule is not only derived from the Annual Cash Plan but also from the approved budget in the Appropriation Act. The Budget Disbursement Schedule facilitates planning for project implementation by MDAs. It introduces a level of certainty and predictability in the availability of funds for project implementation, thereby enabling MDAs and spending units to plan ahead. An effective Budget Disbursement Schedule leads to improvements in budget execution and achievement of expected results. 

5.2.1 Responsibility and Timeline
The Minister of Budget and Economic Planning/BOF in collaboration with the Office of the Accountant General will issue Budget Implementation Guidelines and request that all spending agencies submit their workplan in accordance with the Guidelines. The workplans will show when the spending units need funds and the justification of the timing. The workplans of spending agencies shall take cognizance of the steps and procedures involved in preparing projects for execution, the procurement plans, etc., under the Public Procurement Act. The collated workplans of the MDAs, subject to the cash flow projections in the Annual Cash Plan, shall be the basis for the preparation of the Budget Disbursement Schedule.
The preparation starts immediately the Appropriation Bill is given assent by the President to become the Appropriation Act with a view to getting it ready within 30 days of the enactment of the Appropriation Act. 
5.2.2 Enforcement
Upon a default or violation of this section, the Commission shall conduct investigations and if a prima facie case is established, submit the report to the President and the National Assembly.
5.3 Expenditure to be in Accordance with Appropriation: Basic Principles
S.27 of the Act provides as follows under the Power of Minister to approve virement:  
(1) The sums appropriated for a specific purpose shall be used solely for the purpose specified in the Appropriation Act.

(2) Without prejudice to subsection (1) of this section, the Minister may in exceptional circumstances and in the overall public interest, recommend for the approval of the National Assembly virements from sub-heads under heads of account, without exceeding the amount appropriated to such head account.
By S.27 (1) of the Act, the sums appropriated for a specific purpose shall be used solely for the purpose specified in the Appropriation Law.
A careful reading of sections 80 and 81 of the Constitution will reveal that spending without appropriation amounts to affront to the Constitution. This section seeks to reaffirm the import of the constitutional provisions. Appropriation Acts are law stricto sensu and are meant to be implemented by the Executive in accordance with its tenor and specific provisions.
The ministerial recommendation for virements for the approval of the National Assembly must be from sub-heads under heads of account, without exceeding the amount appropriated to such head account. Therefore, no virements can be approved to move money appropriated from one MDA to another.

5.3.1 Responsibility and Timeline
Spending in accordance with appropriation is a clear directive to Accounting Officers and all officers responsible for approving budget expenditure. It applies at any time public expenditure will be made.
5.3.2 Penalty
(1) In support of votes being used for their specific purpose as stated in the Appropriation Law, the Independent Corrupt Practices and Other Related Offences Act states in S. 22 (5) that: 
Any public officer who transfers or spends any sum allocated for a particular project, or service on another project or service, shall be guilty of an offence under this Act and on conviction be liable to one (1) year imprisonment or a fine of fifty thousand naira.
The ICPC is expected to prosecute violations of this section either following its own investigations or pursuant to an investigation and report from the Commission.
(2) By Financial Regulation 111, the Accounting Officer shall be responsible for safeguarding of public funds and the regularity and propriety of expenditure under his control; observe and comply fully with checks and balances spelt out in existing Financial Regulations governing receipt and disbursement of public funds and other assets entrusted to his care and shall be liable for any breach thereof. The sanctions mechanism is Public Service Rules 100701 and 100801 is to be deployed.
(3) Upon a default or violation of this section, the Commission shall conduct investigations and if a prima facie case is established, submit the report to the President and the National Assembly.
5.4 In-Year and Full Year Budget Performance Reports: Basic Principles
S.30 of the Act provides as follows:
(1) The Minister of Finance, through the Budget Office of the Federation, shall monitor and evaluate the implementation of the Annual Budget, assess the attainment of fiscal targets and report thereon on a quarterly basis to the Fiscal Responsibility Commission and the Joint Finance Committee of the National Assembly.

(2)	The Minister of Finance shall, cause the report prepared pursuant to subsection (1) of this section to be published in the mass and electronic media and on Ministry of Finance website, not later than 30 days after the end of each quarter.
S.50 of the Act further provides:
The Federal Government through its budget office shall within 30 days after the end of each quarter, publish a summarized report on budget execution in such form as may be prescribed by the Fiscal Responsibility Commission and not later than 6 months after the end of the financial year, a consolidated budget execution report showing implementation against physical and financial performance targets shall be published by the Minister of Finance for submission to the National Assembly and dissemination to the public.

The reports are to be published and disseminated in hard copy, mass and electronic media and on the website of the Ministry not later than 30 days after the end of each quarter. Modern means of dissemination employing information and communications technology shall be used and this includes social and digital media applications, etc.
The purpose of monitoring and evaluation which leads to reporting is to assess the following:[footnoteRef:8]  [8:  See Abia State Budget Manual.] 

· Effectiveness: Is the budget or project achieving its objectives and targets?
 
· Efficiency: Is the budget or project being implemented in an efficient manner that justifies continued funding? 

· Relevance: Are the projects in the budget still relevant to the needs of the Federal Government?

· Impact: To what degree have the beneficiaries of the project been affected positively or negatively, or has there been any change in behaviour resulting from the project implemented? 

· Response: What has been the degree of acceptance and cooperation from the target beneficiaries (this will indicate if the project is addressing the needs of the beneficiaries and if it was properly designed)? 

· Causality: What factors or events have impacted on the implementation and performance of the budget or project? The monitoring and evaluation of the federal budget or projects should consider and report performance at various levels of objectives and targets including input, activity, output, outcome and impact.

(a) Inputs – these are resources allocated to the implementing unit for an expected level of output. The inputs or resources may include money, personnel and machines budgeted for the achievement of the desired level of output. Input monitoring is necessary because it is the basis for achieving other levels of objectives of the budget or project.

(b) Activities - the various tasks of government carried out to deliver the required services; these are either carried out directly by government officials or contracted out to outside experts within basic government rules and regulations. They are all carried out at the implementing agencies' level. 
	(c) Outputs - the expected levels of services or goods to be created based on the units of inputs; they consist of targets set to be achieved (example completed schools with library, laboratory and teachers quarters). 
(d) Outcomes - the expected benefits of the outputs created and delivered using a given unit of input (functional water project - a borehole, water treatment plant and water pipes and pumps serving 10,000 inhabitants of a rural community. 
(e) Impact - the ultimate improvements in living standard of a community from the services provided directly or indirectly (for example, reduction in maternal mortality and under-five mortality)
This is the report that helps citizens to know the extent to which the government is implementing the already approved budget. With the In-Year Budget Performance Report, transparency and accountability is assured to citizens. It will be easy for citizens to monitor the progress of budget implementation by having access to the in-year budget performance reports. 
Overall, a monitoring and evaluation report should contain information on: 
· Macroeconomic background for the implementation of the budget for the reporting period.

· Performance of the macroeconomic indicators. 

· Performance of all categories of revenues.

· Performance of all categories of expenditures.

· The variance between the actual and budgeted revenue and expenditure figures.

· Performance of the fiscal policies of government.

· Realization of key policy goals and program targets set in the MTEF and budget.
To inform this overall reporting format, in capital projects, MDA/Spending Units shall prepare project implementation report for each project being executed by the spending agency. The following information shall be captured by the project implementation report: 
· Project Description 

· Budget Control Code 

· Executing Agency 

· Desk Officer 

· Contractor

· Sub-contractor(s) 

· Original Value of Contract

· Cost Variation (if any)

· Project Tenure

· Start Up date

· Completion Date

· Stage of Project Execution

· Number of Disbursements

· Total Value of Disbursement

· Value of Commitment

· Value of Outstanding Bills
Progress Review Reports will include information on whether:
· Inputs were available as planned
  
· Activities have been carried out in accordance with the work plan

· Outputs have been achieved as envisaged

· The changes that have been made to the activities in the course of the implementation

· The challenges and difficulties encountered during implementation

· The remedial actions taken or planned, etc.

5.4.1 Responsibility and Timing
It is the sole responsibility of the Budget Office of the Federation and Federal Ministry of Budget and Economic Planning to collect and collate budget performance data from the MDAs and use same to prepare and publish the in-year budget performance reports.
The in-year budget performance reports are prepared and published on quarterly basis. Following the prescriptions of Section 30 (2) of the Act, the in-year budget performance reports shall be prepared and published not later than 30 days after the end of the quarter under consideration.
The consolidated budget execution report is to be published not later than 6 months after the end of the financial year. The Commission has a duty to prescribe the form for the preparation and publication of the summarized report on budget execution.
5.4.2 Penalty for Failure
Upon a default or violation of this section, the Commission shall conduct investigations and submit the report to the President and the National Assembly.



















SECTION SIX:  DEBT AND INDEBTENDNESS
6.1 Framework for Debt Management: Basic Principles 
By S.41 of the Act:

41. (1)	The framework for debt management during the financial year shall be based on the following rules-
(a) Government at all tiers shall only borrow for capital expenditure, human development and to undertake critical reforms of significant national impact, provided that such borrowing shall be on concessional terms or at relatively low interest rates and with a reasonably long amortisation period subject to the approval of the appropriate legislative body where necessary; and 

[bookmark: _Hlk67752724](b) Government shall ensure that the level of public debt as a proportion of national income is held at a sustainable level as prescribed by the National Assembly from time to time on the advice of the Minister. 

(2) Notwithstanding the provisions of subsection 1(a) of this section and subject to the approval of the National Assembly, the Federal Government may borrow from the capital market.

6.1.2 Definition of Borrowing: “Borrowing”  has been defined in the interpretative section of the Law to mean any financial obligation arising from - any loan including principal, interest, and charges on such loan; the deferred payment for property, goods and services to which this Act applies; bonds, debentures, notes or similar instruments; letters of credit and reimbursement obligations with respect thereto; trade or banker’s acceptances; capitalized amount of obligations under leases entered into primarily as a method of raising finances or of financing the acquisition of the asset leased; agreements providing for swaps, ceiling rates, ceiling and floor rates, contingent participation or other hedging mechanisms with respect to the payment of interest or the convertibility of currency and a conditional sale agreement, capital lease or other title retention agreement. Although judgement debt is not stricto sensu borrowing but outstanding judgment debts not paid shall be considered part of the consolidated debts for the purposes of application of the respective limits set in pursuance of debt limitation in S.42 of the Act.

6.1.2.1 Concessional Terms: This is defined in the interpretative section to mean that the terms of the loan must be at an interest rate not exceeding three percent. From available information, with the exception of facilities from International Development Agencies like the World Bank which do not stricto sensu have interest rates but service charges, no Nigerian bank loan, bond or any other facility can come at three percent interest rate. Essentially, this provision bars the Federal Government from borrowing from Nigeria banks. 
6.1.2.2 Long Period of Amortization: Reasonably long period of amortization may depend on the circumstance of the borrowing but if the example of facilities from the World Bank is taken into consideration, this may run into at least ten years.
6.1.2.3 Borrowing only for Capital Expenditure, Human Development and Critical Reforms of Significant National Impact: Borrowing is only allowed for capital expenditure and human development. Capital expenditure is defined in the interpretative section of the Act to mean spending on an asset that lasts for more than one financial year and expenses associated with the acquisition of such assets. Human development is not defined but it is generally taken to mean investments in sectors like education, health, water resources, capacity building, etc. Critical reforms of significant national impact appear to have no fixed meaning. In the context of borrowing, they must be reforms of a nature requiring a lot of resources that is generally not available to government and the resources need to be sourced from borrowing.
For debt sustainability referred to above, several efforts have been made towards setting out thresholds for fiscal deficits in Nigeria, but this Code focuses on the two under-listed thresholds, which are extracts from the Debt Sustainability Analysis (2022) of the Debt Management Office:
a) Total Public Debt-to-GDP ratio: 		40%
b) FGN Debt Service-to-Revenue:		50%
c) Debt Service to Capital Expenditure:  	40 – 70% 
d) Debt Service to Exports:  			Not more than 20% 

6.1.3 Responsibility and Timing
Adherence to these rules is the responsibility of the executive at the proposal stage- vis, the Debt Management Office, the Ministers of Finance and Budget and Economic Planning who prepare the proposals for borrowing and the specific projects for debt acquisition. The Debt Management Office shall collaborate with the Fiscal Responsibility Commission to advise the Minister of Finance in setting the thresholds for debt sustainability from time to time in accordance with the framework provided in the debt ceiling provision of S.42 of the Act. To give the thresholds the needed legal backing, the thresholds shall be approved by the National Assembly whenever there is any change. At the approval stage, it is the responsibility of the National Assembly to ensure that proposals for borrowing are compliant with the section.
The timeframe for implementation is as follows:
a) Within the first half of each fiscal year, the Debt Management Office shall publish the fiscal deficits of all governments in Nigeria for the previous fiscal year. 

b) In the same first half of each fiscal year, the Debt Management Office shall publish the thresholds that shall guide every fiscal operation for the budgeting process of the following fiscal year, especially if there are changes in the thresholds.

c) On annual basis, the Debt Management Office and the Fiscal Responsibility Commission shall monitor the fiscal projections of the FGN in order to ensure that they comply with the thresholds. This implies following up on the annual budgeting processes;

d) In line with Section 44 (4) of the Fiscal Responsibility Act, the Debt Management Office and the Fiscal Responsibility Commission shall on quarterly basis monitor the actual fiscal operations of the FGN and all the governments in the Federation in order to ensure that they comply with the thresholds. This implies following up on the budget implementation processes 
6.1.4 Penalty 
Upon a default or violation of this section, the Commission shall conduct investigations and submit the report to the President and the National Assembly.
6.2 Fiscal Deficit Financing: Basic Principles
In any fiscal operation where the expenditures exceed the revenues, operators of the system usually look for means of bridging the fiscal gap. Most of the time, the highly recommended means of bridging the fiscal gaps is through borrowing. Therefore, fiscal deficit financing has to do with means of bridging the fiscal gaps that exist as a result of proposed expenditures being higher than expected revenues.
The executive arm of the government determines the means or sources of financing the projected or actual fiscal deficit. Once, the executive determines the means or sources of fiscal deficit financing, the proposed means, sources, amount as well as the cost-benefit analysis of the borrowing shall be presented as an executive bill to the National Assembly.
It is only after the legislative approval that the executive can go ahead and borrow from the said sources. This applies to both budgeted and actual fiscal deficit financing.
Funding the deficit can also be done through raising funds from assets sales, privatisation, concessioning, etc., of government owned enterprises or services.
6.2.1 Responsibility and Timing
The processes for financing any identified fiscal deficits involve a number of executive and legislative agencies as shown below:
a) The Budget Office of the Federation, the Federal Ministry of Budget and Economic Planning as well as the Federal Ministry of Finance shall all be responsible for the determination of means/sources of financing any identified fiscal gaps that may exist in accordance with the Debt Sustainability Analysis prepared by the Debt Management Office. 
b) The President of the Federal Republic of Nigeria shall be responsible for presenting the borrowing plan (with its justifications and appendixes) as an executive proposal to the National Assembly.
c) The National Assembly shall be responsible for approving the executive proposal on fiscal deficit financing.
The approved Fiscal Framework of the MTEF shall guide the preparation of the Borrowing Plan. The Borrowing Plan should be prepared and approved before the beginning of the financial year or period when the borrowed funds will be needed for budget and project financing. Furthermore, the execution of the Borrowing Plan in terms of negotiations, contracting of debts, etc., should be done before the funds will be required to finance the budget.  
The execution of the Borrowing Plan will facilitate the Accountant-General of the Federation’s preparation of the Annual Cash Plan.
In the case of assets sales, privatisation, concessioning, etc., of government owned enterprises or services, the responsible MDA shall plan and conclude the arrangement for raising of funds not later than the first and second quarters of the financial year in which the funds will be required. 
6.2.2 Penalty
Upon a default or violation of this section, the Commission shall conduct investigations and submit the report to the President and the National Assembly.
6.3 Limits on Consolidated Debt of Federal, State and Local Governments: Basic Principles  
S.42 (1) and (2) of the Act provides as follows:
[bookmark: _Hlk67749857](1)	The President shall, within 90 days from the commencement of this Act and with advice from Minister of Finance subject to approval of National Assembly, set overall limits for the amounts of consolidated debt of the Federal, State and Local Governments pursuant to the provisions of items 7 and 50 of Part I of the Second Schedule to the Constitution and the limits and conditions approved by the National Assembly, shall be consistent with the rules set in this Act and with the fiscal policy objectives in the Medium-Term Fiscal Framework.

(2)	Outstanding judgment debts not paid shall be considered part of the consolidated debts for the purposes of application of the respective limits set in pursuance of this section.
The debt ceiling is the legal limit on the amount of borrowing the federal government or states can do. A debt limit is an empirical approach in the management of debts as it uses evidence to determine the fiscal space and what can be borrowed from different sources. A debt limit provides economic stability and certainty for planning and policy implementation. It is a good accountability and transparency mechanism that can of great use to governments, investors, donors and civil society including the media.
Debt limits should not simply be about paying for previous policy choices. It should influence the accretion of new deficits, reasonable spending cuts, trade-offs and review of programmes that add little or no value to governance and public welfare.
The debt limit should be reviewed from time to time especially when prevalent macroeconomic indicators, long lasting geopolitical events, the need to protect the full faith and credit of government and maintaining the minimum core governance obligations of the state to citizens, etc, inform the need for either a change in the debt management strategy or increase to the limit to meet irreducible obligations. This need for review from time to time is encapsulated in subsection 8 of section 42 as follows:
(8) Whenever the fundamentals of the proposals referred to in this section are changed due to economic instability or change in monetary or exchange policies, the President shall submit to the National Assembly a request for a review of the current limits.    
 
Under subsection 2 of this section, the principle is that once a matter has been litigated and there is a conclusive judgement of a court of competent jurisdiction in favour of a party against the government and no more appeals/stay of execution are pending on the matter, the rule of law informs that the judgement must be respected through the payment of the judgement debt. 
6.3.1 Responsibilities and Timeline
The President receives advice from the Minister of Finance in setting the overall debt limits for the three tiers of government considering that borrowing and public debt of the Federation are matters reserved for the Exclusive Legislative List being the legislative competence of the National Assembly. The Minister shall advice the President based on empirical evidence from reports of the Commission, Debt Sustainability Analysis and Debt Management Strategy of the Debt Management Office. 
The Minister is to consult state governments who in turn will be guided by evidence from their respective Fiscal Responsibility Commissions and Debt Management Units. It is fit and good practice that before embarking on the debt limitation exercise, the gross domestic product of the federating units and the whole federation would have been calculated considering that debt is sometimes benchmarked to the GDP. The Federal Government and every federating unit will get their respective debt limits as well as an overall limit for the entire Federation. The indicators to be considered in setting debt limits will include statutory spending obligations, retained revenue, economic growth, outstanding debt service and potential for debt distress, interest rates, value for exports, etc.
The Commission shall provide evidence to the Minister from the fiscal and financial studies, analysis and diagnosis it had undertaken under S.3 (1) of the Act.
The President’s proposal is reviewed and approved by the National Assembly and thereafter, it becomes the Limits on Consolidated Debt of Federal, State and Local Governments.
This assignment should have been done within 90 days of the commencement of the Act in July 2007. However, considering that the limit has not been set, it can be done immediately.
In Suit No. FHC/ABJ/CS/302/2013 between the Centre for Social Justice Limited by Guarantee (CSJ) against five Defendants namely, the President of the Federal Republic of Nigeria, the Senate of the Federal Republic of Nigeria, the House of Representatives of the Federal Republic of Nigeria, the Minister of Finance and the Attorney General of the Federation and Minister of Justice (who are the first to the fifth Defendants respectively), the Federal High Court held that the Defendants failure to set the Consolidated Debt Limit amounted to a gross violation of the Act and ordered that the provisions of the Act be complied on Consolidated Debt Limit be complied with.
6.3.2 Enforcement 
The Commission shall continue to send reminders to the Minister of Finance, President and National Assembly on the imperative of setting and approving the Consolidated Debt Limit of the three tiers of government. Every annual report of the Commission shall contain a statement of the setting and compliance with the Consolidated Debt Limit.
6.4 Enforcement of Debt Limits: Basic Principles
The Act in S.42 makes extensive provisions for the enforcement of debt limits. However, this is contingent on the setting and approval of the Consolidated Debt Limits.
(3) For the purpose of verifying compliance with the limits specified pursuant to this section, the Commission shall, at the end of each quarter, determine the amount of the consolidated debt of each tier of government.
(4) The Commission shall publish, on a quarterly basis, a list of the Governments in the Federation that have exceeded the limits of consolidated debt, indicating the amount by which the limit was exceeded.

(5) Where at the end of any quarter, the consolidated debt of the Federal, State or Local Governments exceeds the respective limits; it shall be brought within the limit not later than the end of the three subsequent quarters with a minimum of 25 percent reduction in the first quarter.

(6) Violators of the limits specified pursuant to this section shall-
(a) be prohibited from borrowing from internal or external sources, except for the refinancing of existing debts; and

(b) bring the debt within the established limit by restricting funding commitments accordingly.
 
(7) Where non-compliance with the limit specified pursuant to this section persists after the time limited by subsection (5) of this section, the affected Government shall also be prohibited from receiving grants from any other Government in the Federation.

Furthermore. S.44 (4) provides that:
The Commission shall verify on a quarterly basis, compliance with the limits and conditions for borrowing by each Government in the Federation.

These subsections provide for verification of compliance at the level of the Federal Government and the States. It also provides for sanctions for defaulters to ensure they bring their debts back under the ceiling. Several measures are provided in these subsections vis, determination of compliance, publication of a list of defaulters which brings public pressure, some level of naming and shaming, setting a timeframe for compliance, and thereafter being prohibited from internal and external source borrowing and finally being restricted from accessing grants from any other Government in the Federation.
6.4.1 Responsibilities and Timeline
The determination of the debts of the various governments in the Federation is an assignment for the Commission. But this has to be done in collaboration with the Debt Management Office of Nigeria considering DMO’s statutory mandate. Also, the publication of the findings in terms of governments that have violated the Act is to be done by the Commission. This is to be done on a quarterly basis. Bringing the debt to fall under the ceiling for any particular government is the responsibility of the particular tier of Government. It is understood that compliance with debt limits is the product of continuous fiscal governance activities including:
· The executive proposal, legislative approval and executive implementation of measures on cost, cost control which is part of the documentation to be submitted with the Appropriation Bill under S.19 of the Act.

· An evidence informed Debt Management Strategy.

· Yearly conduct of evidence informed Debt Sustainability Analysis and implementation of its recommendations.

· Full implementation of S.12 of the Act on aggregate expenditure ceiling.

· A Consolidated Debt Statement, part of the MTEF, setting out and describing the fiscal significance of the debt liability of the Federal Government and implementation of measures to reduce any such liability. 

· [bookmark: _Hlk201760561]A statement describing the nature and fiscal significance of contingent liabilities and quasi-fiscal activities and implementation of measures to offset the crystallization of such liabilities.

6.4.2 Enforcement
This is as stated in the Act. The Commission shall include information on the state of implementation of this section in its annual reports.
6.5 Condition of Borrowing and Verification of Compliance with Limits: Basic Principles    
The Act in S.44 provides the conditions for borrowing:
[bookmark: _Hlk67750053](1)	Any Government in the Federation or its agencies and corporations desirous of borrowing shall, specify the purpose for which the borrowing is intended and present a cost-benefit analysis, detailing the economic and social benefits of the purpose to which the intended borrowing is to be applied.

(2)	Without prejudice to subsection (1) of this section, each borrowing shall comply with the following conditions-
(a)	the existence of prior authorization in the Appropriation or other Act or Law for the purpose for which the borrowing is to be utilized; and 
(b) the proceeds of such borrowing shall solely be applied towards long-term capital expenditures.
(3) Nothing in this section shall be construed to authorize borrowing in excess of the limits set out in section 44 of this Act.

6.5.1 Specificity of the Purpose of Borrowing: The first requirement of this section is that borrowing must be for a specific purpose. 
6.5.2 Borrowing to be backed by Cost Benefit Analysis: The second is that borrowing shall be backed by a cost benefit analysis. A cost benefit analysis is defined in the interpretative section to mean a detailed and comprehensive analysis and comparison of the cost of the project or program with benefits that Nigerians are likely to derive from the project or program. Costs and benefits are not limited to financial costs and benefits but will include social, environmental, etc., costs and benefits.   
6.5.3 Prior Legislative Authorization: The third is that borrowing must have prior authorization by the Legislature in the Appropriation Act or any other law specifying the purpose for which the borrowing is to be utilized. 
6.5.4 Proceeds to be Applied to Long Term Capital Expenditure: Finally, the proceeds of the borrowing are to be applied solely towards long term capital expenditure. The use of the words “long term” qualifies the earlier reference to capital expenditure and its definition as offered in the interpretative S.56 of the Act. However, this provision should be read subject to section 40 detailing the legally permissible purposes of borrowing - capital expenditure, human development and to undertake critical reforms of significant national impact.
6.5.5 Subject to the Debt Ceiling: The debt must be subject to the debt ceiling approved for the Federal or State Government in S.42 of the Act.
6.5.2 Responsibilities and Timeline
The Cost Benefit Analysis is to be prepared by the executive in a collaboration involving the MDA proposing the project, the Debt Management Office, Ministry of Budget and Economic planning and any other relevant MDA with the requisite competence to contribute to the cost benefit analysis. This should be prepared before the President or Governor submits the borrowing request to the legislature for approval.
The legislature approves the request for borrowing before the executive proceeds with the debt negotiation.
The details of the request for borrowing submitted by the President to the National Assembly including the Cost Benefit Analysis and the schedule of projects, their costs, locations and any technical documentation in support of the loan request shall be published on the website of the Ministry of Budget and Economic Planning within forty-eight hours of its submission to the National Assembly. 
The executive is duty bound to ensure that the debt is applied to capital expenditure, human development or projects of critical reforms of significant national impact. The legislature exercises oversight to ensure that the proceeds are managed in accordance with the law.
6.5.3 Enforcement
The Commission shall conduct investigation and undertake yearly studies to determine compliance with this section and forward reports to the President and the National Assembly. Furthermore, the Commission shall include information on the state of implementation of this section in its annual reports.
6.6 Maintain Comprehensive, Reliable and Current Electronic Database of Internal and External Public Debts, Guaranteeing Public Access to the Information: Basic Principles
S.44 (5) of the Act provides that:

Without prejudice to the specified responsibilities of the National Assembly and Central Bank of Nigeria, the Debt Management Office shall maintain comprehensive, reliable and current electronic database of internal and external public debts, guaranteeing public access to the information.  

This provision is mandatory and it is to be fully and timeously implemented by the DMO - the duty bearer. It is broken down into specific requirements:
6.6.1 Comprehensive Database: This means the database has to cover all matters defined as debt in the Act. Not only money borrowed from multilateral, bilateral and commercial lenders, bonds, treasury bills etc., but extends to the full gamut of borrowing defined in S.56 of the Act as well as consolidated debt.
6.6.1.2 “Consolidated debt” means the aggregate of the outstanding financial obligations of Government including those of its parastatals and agencies at any point in time arising from-
(i) borrowed money including principal, interest, fees of such borrowed money,

(ii) the deferred payment for property, goods or services,

(iii) bonds, debentures, notes or similar instruments,

(iv) letters of credit and reimbursement obligations with respect thereto,

(v) Guarantees,

(vi) Trade or banker’s acceptances,

(vii) Capitalized amounts of obligations under leases entered into primarily as a method of raising financing or of financing the acquisition of the asset leased,

(viii) agreements providing for swaps, ceiling rates, ceiling and floor rates, contingent participation or other hedging mechanisms with respect to the payment of interest or the convertibility of currency and;

(ix) a conditional sale agreement, capital lease or other title retention agreement;

6.6.1.3 Comprehensiveness also refers to specifics about the: 
· Lender and borrower
· Type of loan
· Interest rates, penalties for default
· Debt service so far paid, outstanding amounts and when they are due 
· Currency of the loan
· Intended use of proceeds and draw down schedule
· Collaterals, whether it is commodity or infrastructure tied loan, 
· Country of jurisdiction in the event of disagreements and litigation, 
· Period of amortisation, years of months for the loan to be repaid, 
· Loan agreements/contracts, etc.
· Details of agents, trustees, intermediaries and their fees
· Ratings and 
· Rankings – senior or subordinated
· Any waiver of sovereign immunity, etc. 
The laws and policies guiding borrowing and debt management, reports of the legislature and judicial pronouncements shall be published on the database. The disclosure should apply to the entire public sector of Nigeria country including public agencies, Central Bank of Nigeria, export promotion/credit agencies, development banks, state owned enterprises and other entities acting on behalf of government. It should apply to debts as well as other credit transactions.
6.6.1.4 Reliable Database: Reliability means that the database is loaded with information that is credible and from authorised and appropriate sources. There are no misstatements, vague and nebulous descriptions that are subject to various interpretations. The database is expected to be an epitome of debt accountability and transparency.
6.6.1.5 Current Electronic Database: Currency means that the database is regularly updated as a one stop portal displaying relevant and current state of debt in Nigeria. The data is disclosed in machine readable format while loan information is searchable by lender and other indicators. Proposals for debt procurement are made available on the portal least two weeks before it is sent for legislative approval.
6.6.2 Responsibility and Timeline
This responsibility is assigned by law to the Debt Management Office. However, the Commission should nudge the DMO from time to time to carry out this responsibility. It is also the duty of oversight committees in the National Assembly to remind and demand that DMO performs this fundamental duty.
6.6.3 Enforcement
The Commission shall produce a statement based on its studies on the state of implementation of this section in its annual reports.
Furthermore, by section 51 of the FRA:
51: A person shall have legal capacity to enforce the provisions this Act by obtaining prerogative orders or other remedies at the Federal High Court, without having to show any special or particular interest.

This section should be utilised by any natural or artificial person, government agency or private company, etc., to enforce the provisions of this section for the maintenance, of a reliable and current electronic database of internal and external public debts, guaranteeing public access to the information.
6.7 Lending by Financial Institutions: Basic Principles
S.45 of the Act provides as follows on lending by financial institutions:
(1) All banks and financial institutions shall request and obtain proof of compliance with the provisions of this Part before lending to any Government in the Federation.

(2) Lending by banks and financial institutions in contravention of this Part shall be unlawful.
[bookmark: _Hlk104100594]A duty is placed on banks and financial institutions to request and obtain documentary proof of compliance with the provisions of the Law on lending, debts and indebtedness from the Commission. 


6.7.1 Responsibility and Timeline
The Commission is empowered in S.42 and 44 (4) to verify compliance with the provisions of the Act in matters of compliance with the debt ceiling. The Commission shall provide guidelines for the full enforcement of this section.
6.7.2 Penalty
The key words are that, “lending in contravention of this Part shall be unlawful”.  The use of the word “shall” implies that it is mandatory (not discretionary) for banks to comply with the provisions of this section. Banks are under obligation to request and obtain proof of compliance with this Act before lending. It is also a directive to the courts to ensure the voiding of contractual obligations entered into in violation of the provision. When banks lend without following the provisions of this Act, the transaction is unenforceable and therefore unlawful.  What is the legal status of an unenforceable lending transaction?  Can the bank recover the loan from the debtor? 
In Sodipo v Lemminkainen[footnoteRef:9], the Supreme Court held that a contract expressly or implicitly prohibited by statute is illegal and the courts cannot enforce illegality. Professor Sagay in Nigerian Law of Contract states that where a statute prohibits or bans the making of certain types of contracts, such contracts when made are illegal and void at law[footnoteRef:10]. The legal maxim is ex turpi causa, non-oritur actio meaning that a cause of action in law does not arise from a base cause. If the agreement of the parties is to subvert the provisions of the Act, then the maxim will apply. Furthermore, parties to an agreement regulated by statute are expected to contract within the framework and contemplation of the statute.  [9:  (1985) 2 N.S.C.C., 1102 at 1114., 1115]  [10:  1993, pages 300-316.] 

Ordinarily, only parties to a contract have the locus standi to enforce or repudiate its terms. This is based on the concept of privity of contract[footnoteRef:11]. In Chuba Ikpeazu v ACB[footnoteRef:12], it was held that a contract cannot be enforced by a person who is not a party to it; even if the contract was made for his benefit and purports to give him a right to sue on it. However, by virtue of section 51 of the Act, any person can seek a declaration that a loan transaction is unenforceable and ask the court to prohibit the Federal Government, state or a bank from consummating the transaction or claiming rights under it. This position can further be justified under the equitable doctrine propounded in Roberston v Wait[footnoteRef:13] and Lloyd’s v Harper[footnoteRef:14] to the effect that a party to a contract can constitute himself a trustee for a third party of a right under the contract and thus confer such rights enforceable in equity on a third party. Government under the social contract is a trust and governments act on behalf of the entire population and as such, everyone has an interest in the enforcement of laws, the rule of law and its due process. [11:  See Negbenebor v Negbenebor (1971) 7 N.S.C.C. 200 at 205, Dunlop Pneumatic Tyre Co v Selfridge (1915) AC 847, 853]  [12:   (1965) N.M.L.R. 374.]  [13:   (1853) 8 Exch.229.]  [14:  (1880) 16 Ch.D 290] 

6.8 Fiscal Transparency: Basic Principles
S.48 of the Act provides as follows:
[bookmark: _Hlk67750354](1)	The Federal Government shall ensure that its fiscal and financial affairs are conducted in a transparent manner and accordingly ensure full and timely disclosure and wide publication of all transactions and decisions involving public revenues and expenditures and their implications for its finances.

(2)	The National Assembly shall ensure transparency during the preparation and discussion of the Medium-Term Expenditure Framework, Annual Budget and the Appropriation Bill.
This is one of the most important provisions of the Act and it is an omnibus section that has implications for all other sections of the Act to wit; its demands govern the implementation of all other sections of the Act. It deploys key words which should be reviewed for an understanding of its full ramifications.
6.8.1 Fiscal and Financial Affairs: Fiscal affairs include tax policy and administration, levies, rates, revenue, expenditure, budget development and control, payroll, procurements, etc. Financial affairs include budgeting, savings, investment, debt management, financial planning, risk management, compliance and money management all fall under this umbrella.
6.8.1.2 Full and Timely Disclosure: Timely disclosure refers to compliance with laws, rules and regulatory frameworks providing the general public with important, relevant and material information related to the finances and fiscal operations of the government at a time they can meaningfully use the information to contribute to policy debates and decisions. Full disclosure refers to ensuring that relevant information is made available to citizens and decision makers to enable them respond and take decisions that will be in the overall public interest. This enhances transparency and accountability because citizens will have the information they need, at the right time to hold government accountable for duties performed in the public interest.
6.8.1.3 Wide Publication: This is beyond mere publication and involves publication in a multiplicity of media to ensure that it gets the widest reach. This will include hard print copies, electronic, digital and social media and giving the subject matter of the publication the prominence it deserves. This will involve the full implementation of the Freedom of Information Act’s proactive disclosure rules through open data that is timely, free, machine readable and standardised.
6.8.1.4 All Transactions and Decisions: All transactions and decisions involve covering the field and ensuring that all relevant information is pushed out in the public domain. This aids popular participation and public decision making.
6.8.1.5 Public Expenditure and Revenues: Public revenue is about all the income a government generates from taxes, natural resources and commodities, non-tax sources like fees and dividends, and borrowings, etc. Expenditure includes spending on recurrent non debt - payroll and overheads, recurrent debt service, statutory expenditure, capital expenditure and service wide votes. Provision of relevant information on revenues and expenditure facilitates public consultation and participation in decision making, thereby enriching expenditure and revenue decisions. 
6.8.1.6 Implications for its Finances: This is about the fiscal actions of government and how they impact on finances and available resources. This needs to be explained to citizens.
Beyond the foregoing, there is a specific demand in subsection (2) on the National Assembly to ensure transparency during the preparation and discussion of the Medium-Term Expenditure Framework, Annual Budget and the Appropriation Bill.
Essentially, the core philosophy behind this provision is to:
· Improve efficiency and effectiveness in financial and fiscal operations so as to improve fiscal discipline; 
· Enhance accountability to the people which is the cornerstone of democracy and good governance;
· Harness public inputs to improve financial and fiscal decisions and implementation mechanisms;
· Enhance value for money in the utilisation of public resources;
· Reduce debts and borrowing costs;
· Improve the performance of governance duties; 
· Guarantee the realisation of high-level policy objectives leading to improvement in developmental, economic and human indicators;  
· Expose and reduce opportunities for corruption in fiscal governance;
· Increase stakeholder confidence in government.
6.8.2 Responsibility and Timing
The responsibility for implementing the provisions of S.48 falls on a multiplicity of public officers charged with implementing various aspects of the Act. It is an obligation to publish reports and materials on a multi-media platform including digital, electronic, social media, print and hard copies.  At a minimum, every MDA must have a functional website. A list of duties, officers responsible and timing is provided in the Table hereunder. However, this list is not exhaustive.
Transparency: Duties, Responsible Officials and Timing
	Duty (Publication)
	Responsible Officials
	Timing 

	Draft MTEF
	Minister of Budget and Economic Planning through the Budget Office of the Federation
	Last week of June each year

	Approved MTEF
	Minister of Budget and Economic Planning through the Budget Office of the Federation
	In the last week of August each year

	Appropriation Bill
	Minister of Budget and Economic Planning through the Budget Office of the Federation
	Second week of October each year 

	Approved Budget
	Minister of Budget and Economic Planning through the Budget Office of the Federation
	Within 48 hours of presidential assent

	Annual Cash Plan
	Accountant General of the Federation
	During the month of December preceding the new Financial Year.

	Budget Disbursement Schedule
	Minister of Budget and Economic Planning
	Not later than February 5 of each year.

	Borrowing Plan including the Cost Benefit Analysis of specific projects in the Plan
	Director General, Debt Management Office and National Assembly
	Within 48 hours of submission to the National Assembly

	Approved Borrowing Plan with a schedule of approved projects to be funded from proceeds of loans
	Director General, Debt Management Office and National Assembly
	Within 48 hours of approval by the National Assembly

	Debt Database
	Director General, Debt Management Office
	To be continuously updated

	Consolidated Debt of each Tier of Government
	Chairman of the Commission
	Within 30 days after the end of each quarter

	
	
	

	In-Year Budget Implementation Reports
	Minister of Budget and Economic Planning through the Budget Office of the Federation
	Within 30 days of the end of each quarter

	End-Year Budget Implementation Report
	Minister of Budget and Economic Planning through the Budget Office of the Federation
	Within 6 months of the end of the budget year.

	Standard and Fit Practices on Fiscal Responsibility
	Chairman of the Commission
	Within one months of conclusion of studies or research

	Annual Report of the Commission
	Chairman of the Commission
	Not later than 30th June of the succeeding financial year



6.8.3 Enforcement
This is as specified in the respective parts of this Code.
6.9. Section 51 on Enforcement of the Overall Provisions of the Act
51: A person shall have legal capacity to enforce the provisions this Act by obtaining prerogative orders or other remedies at the Federal High Court, without having to show any special or particular interest.

6.9.2 Responsibility and Timing
An analysis of the principal words and clauses in this section is imperative. Section 18 (1) of the Interpretation Act[footnoteRef:15] defines persons to include body of persons corporate or unincorporated. The principal units to which the law ascribes juristic personality are human beings, incorporated companies, corporation sole with perpetual succession, trade unions, partnerships and friendly societies. Even infants and persons of unsound mind are not denied juristic personality as they may still institute actions through their next friend[footnoteRef:16]. Unincorporated associations may commence suits through their representatives. [15:  Cap. 123, Laws of the Federation, 2004.]  [16:  See Order 12 Rule 10 of the Federal High Court Rules 2000.] 

Legal capacity as it relates to this section is a legal qualification, competency, power or fitness to institute proceedings in a court of law and this is usually referred to as locus standi. It is a right of a party to seek redress or assert a right enforceable at law[footnoteRef:17]. To a great extent, it is grounded in the constitutional provision in section 6 (6) (b) to wit;  [17:  See Blacks Law Dictionary, supra.] 

the judicial powers vested in accordance with the foregoing provisions of this section shall extend to all matters between persons, or between government or authority and any person in Nigeria, and to all actions and proceedings relating thereto, for the determination of any question as to the civil rights and obligations of that person. 
The standard practice in Nigeria’s courts prior to the enactment of the Act had been to ask petitioners to show personal and particular interests to ground a locus in the suit. Thus, the petitioner’s legal rights and obligations must have been affected or threatened before he can approach the courts with his prayers. This had been the position in a long list of decided cases including Senator Adesanya the President of Nigeria[footnoteRef:18], J.S. Olawoyin v Attorney General, Northern Region[footnoteRef:19]. Essentially, decided cases affirm that a person has no locus standi in an action to enforce a duty owed to the public. In an action to assert a public right or to enforce the performance of a public duty, it is only the Attorney General of the Federation or of a State who in law has locus standi[footnoteRef:20]. However, the courts have also leaned against undue restrictive interpretation of locus standi as in Chief Gani Fawehinmi v Akilu & Anor[footnoteRef:21], Adediran v Interland Transport Ltd[footnoteRef:22], Fawehinimi v President Federal Republic of Nigeria[footnoteRef:23].  [18:   Led by Adesanya v The President (1981) N.S.C.C., Vol. 12, 146.]  [19:  (1961) N.N.L.R. 84.]  [20:  Pierce v Superior Court, 96 ALR 1020; Gouriet v Union of Post Office Workers (1978) A.C. 435. ]  [21:  (1987) 4 N.W.L.R. (Pt. 67) 797 S.C]  [22:   (1991) 9 N.W.L.R. (Pt. 214) 155.]  [23:  (2007) 14 N.W.L.R (Pt.1054) 275] 

This section qualifies legal capacity with the words “without having to show any special or particular interest”. This effectively limits the strict application of the locus standi principle because the Act has expressly conferred locus standi on all Nigerians. 
6.9.3 Enforcement
The remedies available are prerogative orders or other remedies available under the jurisdiction of the Federal High Court. These prerogative orders are mandamus, certiorari and prohibition. Mandamus lies to compel the performance of a public duty. Certiorari lies to quash the decision of an administrative body or order of an inferior tribunal in violation of the due process of law. Prohibitions seeks to prohibit an action or omission that will breach the rules of natural justice, promote fraud, collusions, excess of jurisdiction, error of law, etc. Other remedies will include declarations, injunctions and damages, etc. 


Fiscal Responsibility Code of Conduct 		pg. 2
